NATIONAL ADULT PROTECTIVE SERVICES ASSOCIATION
Pennsylvania Department of Aging
Tuesday, August 30, 2016: 3:15-4:45 PM

A. Title: Pennsylvania Adult Protective Services and Older Adult Protective Services:
Practices and Procedures for Identification and Intervention in cases of Neglect,
Abuse and Financial Exploitation.

B. This presentation, or workshop, will consist of an overview of the practices and
procedures involving Pennsylvania Adult Protective Services (APS) and
Pennsylvania Older Adult Protective Services (OAPS), with emphasis on
identification of neglect, abuse and financial exploitation with intervention measures
through civil court actions for necessary emergency involvement, and through the
Incapacitated Persons or Guardianship Law and the Power of Attorney or Fiduciary
Law, with a focus on financial or fraud scams.

C. Objectives:
— overview of abuse, neglect and exploitation;
— overview of relevant and applicable Pennsylvania Laws;
— methods of intervention to protect and empower;
— methods to prevent.

D. Outline:

Adult Protective Services Act (APSA)

Statutory under 35 P.S. §§10210.101, ef seq.
http://fwww.legis.state.pa.us/cfdocs/Legis/LI/uconsCheck.cfm?txtType=H TM&yr
=2010&sessIind=0&smthl wind=0&act=0070.

Regulatory under 55 Pa. Code Chapter (to be promulgated)

Older Adult Protective Services-Act (OAPSA)

Statutory under 35 P.S. §§10225.101 et seq
htip://www.legis.state.pa.us/cfdocs/Legis/LI/uconsCheck.cim?txtType=HTM&vr
=1987 &sessInd=0&smthLwind=0&act=0079.

Regulatory under 6 Pa. Code Chapter 15
http://www.pacode.com/secure/data/006/chapter] S/chapl Stoc.htrnl

Policy Directives — APS-Department of Human Services and OAPS-Department
of Aging

Emergency Intervention (35 P.S. §10225.307) and Emergency Guardianship
- (20 Pa. C.S.A. §5513)

Power of Attorney (20 Pa. C.S.A. §5604(d)) and OAPSA Financial Exploitation

Case Studies




Scams

Abrogation of QAPSA Section 503(a) under Peake

Tyrone Peake, et al. v. The Commonwealth of Pennsylvania, (Pa. Commw. Ct.,
Dec. 30, 2015, 216 M.D. 2015, Pa. Commw. LEXIS 585)
http://www.pacourts.us/assets/opinions/Commonwealth/out/216MD15 12-30-

15.pdf?cb=1

Pennsylvania HB 786 proposed amendment to QAPSA
http//www.leets.state.pa.us/cfdocs/billlnfo/billlnfo.cfm?s Year=2015 &slnd=0&Db

odv=H&type=B&bn=0786
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What’s the difference between statutory and regulatory law?

As many of us professionals in our Aging Services Network are aware, matters involving our work are
governed by statute and regulation. It is, at times, confounding where we may seek an answer only to
discover that such answer may be embodied not only in statufory law but also in regulatory law.

We may recall our civics studies from high school where we were instructed in the three branches of
government and on the separation of powers. We learned that our legislature makes law, our executive
branch applies or enforces the law and our judiciary interprets, when necessary, the law. Given such
separation of powers, our legislature proposes a law, known as a Senate Bill-or as 2 House Bill depending on
which side of the General Assembly the idea for the law starts, and if the proposed law passes, then it goes to
the executive, our Permsylvania Governor for consideration, and when signed, becomes an Act. The Act, or
statutory law, becomes a part of our Pennsylvania Statutes (Consclidated or Unconsolidated Statutes), and
such laws often direct and assign to a specific agency within the executive branch, e.g. our PDA. -
Pennsylvania Department of Aging, the duty to establish procedures to implement and apply the statutory
law.

In applying the law, or in providing instructions on how to apply the law as directed and assigned to an
agency through legislation, the agency writes proposed rulemaking to carry out the intent of the statutory law.
The rulemaking goes through a review and adoption process for approval, and then becomes administrative
law or regulatory law. Our legislature tells an agency what needs to be done (e.g. Older Adult Protective
Services Act - 35 P.S. §10225.310, §10225.504 and §10225.708). And, the agency writes regulations (e.g. 6
Pa. Code Chapter 15) as a guide in telling it what it needs to do, or how it needs to do it, in furtherance of the
intentions of the legislative statutory law. When there is a perceived discrepancy between the statutory law
and the implementing regulation or regulatory law, our judicial branch, or the courts, generally deems the

Imagine receiving that new household appliance, a child’s toy or backyard apparatus and reading the words
‘some assembly required’. Now imagine putting that appliance, toy or apparatus together without
instructions. We’ve all done it, we know what it should look like and we know how it should work, but only
when all else fails in our assembling, then we read the instructions. So it is when our General Assembly
creates the statutory law, the executive branch issues implementing regulatory law to instruct on the
application of the law, and the judiciary decides, if and when needed, on constitutionality and jurisdictional
law issues.

While older Pennsylvanians continue to be our primary concem, their families and communities also remains
a focus. It is our responsibility to follow our laws passed by the legislature and signed by the Governor, and
to issue regulations and follow such regulatory law instructions to enhance the quality of life of all older
adults by empowering diverse communities, the family and the individual.
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“rules”, policy statements, manuals, guidelines and etc.

Unlike regulations, rules, or statements of policy, |Pennsylvania Department of Aging —
e.g. APDs (Aging Program Directives), PDA ATABs (Aging Technical Assistance
Bulletins)] do not have the force of law. Dechert LLP v. Commonwealth, 922 A.2d 87,
N.6 (Pa. Cmwlth. 2007), and most likely may be construed as mere statements of policy
as an unpromulgated regulation, see Eastwood Nursing v. Department of Public

A ““statement of policy”’ is an announcement to the public of the policy which the agency
hopes to implement in future rulemakings or adjudications. Eastwood Nursing v.
Department of Public Welfare, 910 A.2d 134, 141 (Pa. Cmwlth. 2006).

A “‘statement of policy’” is defined as a governmental agency’s statutory interpretation
which a court may accept or reject depending upon how accurately the agency’s
interpretation reflects the meaning of the statute. Eastwood Nursing v. Department of
Public Welfare, 910 A.2d 134, 147 (Pa. Cmwlth. 2006).

A statement of policy is not a regulation if it allows adjustment for individual
circumstances through adjudication on a case-by-case basis and discretion in application
of the statement of policy is allowed. Prudential Property and Casualty Insurance
Company v. Insurance Department, 595 A.2d 649 (Pa. Cmwlth. 1991).

A general statement of policy is neither a rule nor a precedent but is merely an
announcement to the public of the policy that an agency intends to implement in fufure
rulemakings or adjudications, citing Pemnsylvania Human Relations Commission v.
Nomstown Area School District, 374 A.2d 671, 679 (1977), Cash America Net of Nevada,
LLCv. Com., 978 A.2d 1028, 1033 (Pa. Cmwlth. 2009).
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35 P.S. §10225.307 Iovoluntary infervention by emergency courf order.

(a) Bmergency petition.—Where there was clear and convincing evidence that if protective
services are not provided, the person to be protected is at immment risk of death or serious
physical harm, the agency may petition the court for an emergency order to provide the necessary
services. The courts of common pleas of each judicial district shall ensure that a judge or district
justice is available on a 24-hour-a-day, 365-day-a-year basis to accept and decide on petitions for
an emergency court order under this section whepever the agency determines that a delay uuti]
normal court hours would significantly increase the danger the older aduit faces.

(b) Limited order.—-The court, after finding clear and cenvincing evidence of the need for en
emergency order, shell order only such services as are mecessary to remove the cenditions
creating the established need.

(¢} Right to counsel—In order fo protect the rights of an older adult for whom protective
services are being ordered, an emergency court order under this section shall provide that the
older adult has the right to legal counsel. If the older adult is unable to provide for counsel, such
counsel shall be appointed by the court.

(&) Foreible entry.—-Where it is necessary to foreibly enter premises after obtaining 2 court
order, a peace officer ;nay do so, accompanied by a representative of the agency.

(e) Health and safety requirements.—The agency shall take reasonable steps to assure that
while the person is receiving services under an emergency court order, the bealth and safety nieeds
of auy of the person's dependents are met and that persopal property and the dwelling the person
occuplies are secure.

(f) Exclusion of remedy.—Nothing in this chapter shall be interpreted fo deny any older
adult access to the emergency medical services or police profection that would be provided to
anyone, regardless of age, m similar circomstances.

20 Pa. C.8.A. §5513. Emergercy guardian.

Notwithstanding the provisions of section 5511 (relating to petition and hearing,
independent evaluation), the court, upon petition and & hearing at which clear and convincing
evidence is shown, may appoint an emergency guardian or guardians of the person or estate of a

person zlleged fo be incapacitated, when it appears that the person Jacks capacity, is in need of a.

‘mardian and 2 Hifme to make snch.appoinfment will result in lneparable hann to the person or
estate of the alleged incapacitated person. The provisions of section 5511, inclnding those relating
to counsel, shall be applicable to such proceedings, except when the court has found-that it is not
feasible n the circumstances. An emergency guardian so appointed for the person or estate of an
alleged incapacitated person shall only have and be subject to such powers, duties and liabilities
and serve for such time as the court shall direct in its decree. An emergency order appointing an
emergency gnardian of the person may be in effect for up to 72 hours. If the emergency
continnes, then the emergency order may be exfended for no meore than 20 days from the
expiration of the injtial emergency order. After expiration of the emergency order or amy
extension, a full guardianship proceeding must be initiated pursuant to section 5511. The court
may also appoint an emergency guardian of the person pursuant to thus section for an alleged
incapacitated person who is present in this Commonwealth but is domiciled outside of this
Commonwealth, regardless of whether the alleged incapacitated person has property in this
Comunonwealih. An emergency order appointing an emergency ghardian of the estate shall not
exceed 30 days. After 30 days, a full guardianship proceeding must be initiated pursnant to
section 5511. :




[N THE COURT OF COMMON PLEAS OF ALLEGHENY COUNTY
PENNSYLVANIA
ORPHAN’S COURT DIVISON

No.  of2016

PETITION FOR ACCESS TO PERSON UNDER THE
OLDER ADULT PROTECTIVE SERVICES ACT
(35 P.S. §10225.304)

TO THE HONDRABLE, THE JUDGES OF SAID COURT: ‘ A

NOW COMI Peﬁtioncrs, , an Older Adult Protective Sewi_cés Im-‘estigitor, and the
Older Adult Protective Services Office of the Pennsylvania Department of Aging, by and
through their attomey , to petition this Ionarable Court for an ordet granting access to the |
the above-named adult, as provided by the Adult Protective Services Acl (OGAPSA), 35 P.S.
§10225.101 ef seq. In support of this request, Petitioner alleges the following:

1. The Pemnsylvaniz Department of Aging has established the Older Adult
Protective Services Office to provide protective services to elder adulfs whe Jack the capacity to
protect themselves and are at imminent risk of abuse, neglect, exploitation or abandonment mmust
have access to services necessary to protect their health, safety and weifare,

2. Under the authority granted by the OAPSA, it is investigating a repert of need
concerning , an older adult residing at , PA. The report of need conceming  was received on
or about ,2016.

3. suffers from the following conditions: Mitochendrial Disease (a neurologic

condition that has resulted in progressive cognifive and physical decline), Apbasia, Autonomic

Nervous Dysfunction, Neurogenic Bladder, Osteoporosis with Vitamin D deficiency,

Hypertension, and Multiple Allergies.

4. is currently being administered the following medications: Tencrmyin, Lisinopril,
Klonopin, Valium, Vitamin D, Zyrtec, Aleve, Fioricet, Pepcid, Risperdal, HCTZ, Diovan,
Melatonin, Baby Aspirin, Colace, Dulcelax, Pyridivm, Lactulose, COQ10, Senna, Nystatin,

Nebulizer, Atrovent Inhajer, and Oxygen.




5. The allegations in the report of need of |, 2016 included Caregiver Neglect, and
currently care delivered to by his son and an LPN employed through an agency providing m-
home health care services.

6.°  ’sphysician last saw him in his home on or about , 2016.

7. At the time of the home visif, the physician recommended hospitalization due te
vomiting and abdommal distenticn, mental status and behavioral changes, need for higher level
of care, apd observed that there has been non-compliance with. the medical plan of caze for .

8. On or about , 2106, Clder Adult Protective Services attempted a home visit by
traveling to the residence at , PA.

8. This home visit was unable fo be completed, as consumer’s son, , would not

allow Older Adult-Protective Services access to the consumer or the home,

10.  Atthe time of the attempted visit, there was a strong foul odor noted coming from
the home.
11. , son, , would not allow Older Adult Protective Services access fo the consumer

or the home. During this visit, there was a strong foul odor noted coming from the home.

12.  Section 304 of the OAPSA (35 P.S. §10225.304(c) and (e)), provides Petitioner
with legal authority to access an older adult who is the subject of a report of need in order to
(Section 304{e)}:

a. Investigate reports under section 303 and Chapter 7.
b. Assess needs and develop a service plan for addressing them,
c. Provide for the delivery of services by the agency or other service
providerarmanged for vnder the service plam.
.13, 352.8. §10225.304(f)provides as follows:
(f) DENTAL OF ACCESS TO PERSONS.— If the agency is denied access to an
adult reported to be in need of protec.tivé services and access is necessary to

complete the investigation or the assessment and sexvice plan or the delivery of

needed services in order to prevent further abuse, neglect, exploifation or

abandonment of the adult, the agency may petition the court for an order to

require the appropiiate access when sither of the following conditions apply:




(1) The caregiver or a third party has ferfered with the completion
of the investigation or the assessment and service plan or the delivery
of services,

2) The agency can demonstrate that the advit denies access because of
coercion, extortion or justifiable fear of further abuse, neglect,
exploifation or abandonment.

14. On, 2016, Older Adult Protective Services Investigator initiated a second home
visit to s residence at , PA, in order to speak with n and to investigate the report of need of ,
2016. |

15.  Older Adult Protective Services Investigator  was again mﬁls.;:é& access to the
home to visit with .

16. On being refused access fo , Older Adult Protective Services Investigator
informed  that she would be going to Orphans’ Court Motions Court at approximately 8:30 AM
on Friday, , 2016 to request a court bearing on his request for an Order granting access {o |

17.  Older Adult Protective Services desires unfettered and private access to 1o
complete its investigation into the allegations contained in the Report of Need of , 2016.

18.  As stated above, Petitioner has been unable to gain access to .

WHEREFORE, Petitioner respectfuily requests that this Honerable Court enter
an order directing that: ’

1. Petitioner, or authorized agent, be granted access to the residence at , PA and be

granted unfettered and private aceess to on those occasions deerned necessary by Petitioner.

2. A hearmgbe st onthis Petifion.
Respectfully submitted,
JJW, Esquire
DRAFT e.g. document
VERIFICATION

1., verify that the statements contained in the foregoing Petition are frue and correet. I
understand that felse statements herein are made subject to 18 Pa. C.S.A. §4904, relating to
unsworn falsification to authorities.




IN THE COURT OF COMMON PLEAS
COUNTY, PENNSYLVANIA

Inre: : No.

"ORDER

AND NOW, this dayof ,201 pursuant to the Adult Protective Services Act or the Older
Adult Protective Sérviccs Act (insert citation} and upen review of the attached emergency éccess and
infervention and special relief filed by Penmsyivania Department of Aging, by its representative and
agent  (inmserl title), it is the Order of this Court that the Department of Aging by , shall have
access to Ms, ——-- and the authority fo consent to medicel treatment apd selection of freatment and
care providers for her, to insure she recei Ves Proper medical treatment, pending furt}ller Order ofthis
Court. The Department shall request approval of the Court for other decisions necessary for the
health and welfare of Ms, --=---- .

BY THE COURT:

ATTEST:

copies to: Jetf Wood, Esquire
e yia next of kin




IN THE COURT OF COMMON PLEAS
COUNTY, PENNSYLVANIA

i i —— : No.

PETHION FOR EMERGENCY INTERVENTION AN'D SI’ECIAL RELIEF
AND NOW, comes Petitioner, the Pennsylvania Depariment of Aging, ﬂn‘oﬁgh its Senjor
Counsel, Jeff Wood, Esquire, and respectfully request that it be permitted to remove Ms, e -
from her home and make medical decisions and determine freatment for her, based upon the
lollowing:
1. Petitionet is Pennsylvania Department of Aging, Older Adult Protective Services Office,
by its Senior Counsel, Jeffrey J. Wood, Esquire, 555 Walnut Street, 5 % Floor, Harigburg, PA 17101,
2. Ms is a woman aged approximately  years whose situation is being investigated
based on reported allegations of caregiver neglect, abamdomment and/or self-neglect.

3. Sheis living in unsanitary conditions; with inadequate or no utilities; no running water;
no operable foilet and possibly no heat or electricity. In the past, the gas company also allegedly
reported that there was feces throughout the home and that the place is “uninhabitable”.

4. The Older Adult Protective Services worker, , observed the older adult consumer on , 201 .
He ohserved that she has little to no ability to communicate and is only able to yell “back, baclk™ and
make incomprehensible 110i~ses. Copsumer was dirty with menstrual blood and f.ec'es all over her

clothing. TRingernails are so long that they are curled and approximately six inches in length.



Toepails are so long that they are curled and coming out of shoes and her hair 15 matted.

5. Home environment 1s extremely dirty with garbage, feces and foul odor noted.
Consumer is highly agitated; flailing her armg and refuses protective services assessmuent including
entry into the trailer, There is no sign electricity in the home at this time. It is clear that the
consumer is likely to suffer from medical conditions.

6. Attempts to contact the person who reported the abuse/neglect were unsuccessful and
call has not been returned as of this time.

7. Attempls to contact the alleged caregiver/mother were unsuceesstul as her home appears

io be abandonéd and her reported phone number 13 discomected. No other known relatives or-

neighbors. Interview with local business revealed that “a woman™ stops by there every so often
Lowever unknown, when last visit was or who person was that visited.

g EMS wa;s present at the home this afternoon and reported that they bave been there
previously however the consumer had not previously preserted in this condition,

9.  Due to Ms. —-"5 dire condition, her need for medical and personal care, and no
caregivers available, Pennsylvania Department of Aging must intervene.

10. Pursuani fo the Older Adulf Profective Services Act (insert cite) Involuntary intervention
by emergency court order, a Court can enfer an emergency order fo provide necessary services where
there is clear and convincing evidence that, if older adult protective services are not provided, the
older adult is at imminent risk of death, sericus injury or serious bodily mjury.

11. Because Respondent likely lacks capacity, the Department may be compelled to
request emergency gnardianship from this honorable court (20 Pa. C.5.A. §5513).
12, Without the involvement of the Court, under the Older Adult Protective Service Act

emergency intervention procedures, Ms, —-——--— may not survive. The Act does not sequire a lack of




capacity for the Court to enter an emergency order for services, but only requires a showing, by clear
and coxwin:cin.g evidence, but for the involvement of the Court, Respondent is at imminent risk of
death, serious injury or sexious bodily injury.

WHEREFORE, the Department respectfully requests this Honorable Court to sign an Order
permitting it to continue to direct Respondent’s health care pending a hearing,

Respectfully Submitted,

RE:33P.8. §10225.307

VERIFICATION

I, , representative and an agent of the Department verify that the statements made in this
Petition are frue and correct to the best of my knowledge, information and belief, Junderstand that
false statements herein are made subject to the penalties of 18 Pa. C.58. §4904 relating to tnswom

falsification to authorities.

Dated:

Draft _
[June 2 and §, 2014]




Older Adults Protective Services Act
and
Power of Attorney Agent Accounting

The purpose of this article is to provide general information, not legal
advice, involving intervention in a Principal-Agent fiduciary relationship under
Power of Attorney (20 Pa. C.5.A. §§5601 ef seq.) for financial accounting within
the context of the Older Adults Protective Services Act (35 P.S. §§10225.101 er

seq. ).

In Pennsylvania, any capacitated person who is at least 18 years old may
execute a Power of Attomey (20 Pa. C.S.A. §5601). A Power of Attorney is a
written document where a Principal, the individual malking the power of attomey,
designates an Agent to legally act on her/his behalf (20 Pa. C.5.A §5601). The
Principal may make a broad general grant of power to the Agent to conduct a wide
range of transactions or limit the grant of power fo specific actions or even a single
action. The Power of Aftormey document, signed by the Principal or where an
individual designee executes the Power of Attorney on behalf of and at the
direction of the Principal because the Principal is unable to sign, must be witnessed
by two individuals neither of whom is the Agent or the Principal or the Principal’s
designee, and the signatures must be made before a notary public or other person
authorized to take acknowledgements (see 20 Pa. C.S.A. §5601(b)(3)).

Once a Power of Attorney is executed, the Agent has a fiduciary relationship
to the Principal and a legal duty to act in good faith consistently in the Principal’s
best interest (20 Pa. C.S.A. §5601.3(a)). and to hold records of account for all
monijes and transactions preformed for the Principal uniess the Principal has
exercised her/his authority and discretion to modify or to waive the duties of
her/his Agent under 20 Pa. C.S.A. §5601.3(b). The Principal has the right to
revoke, terminate, or modify the Power of Attorney at any time, but the document
is automatically revoked with notice of death or upon disability or incapacity of the
Principal if the document is not Durable or upon the filing of a Divorce where the
Principal’s spouse is the Agent (20 Pa. C.S.A. §5605). Any person who is given
instructions by an Agent, under 20 Pa. C.S.A. §5608(a) in accordance with the
terms of a Power of Attorney, shall comply with such instructions.

If an Agent has the duty to account for financial transactions for and on
behalf of the Principal, and the Agent fails to act consistently in the best interests
of the Principal resulting in a Protective Services investigation under the Older

1




Adults Protective Services Act, the Aging Services Network (the Pennsylvania
Department of Aging and the Area Agency on Aging) may use the judiciary to
compel an accounting by the fiduciary Agent. Specifically, in cases where (1) the
older adult Principal has provided written consent for the disclosure of confidential
information but granted Power of Attorney to an Agent who refuses to release the
information or (ii) the older adult Principal refuses to allow the Agent to cooperate
with the investigation due to incompetence, extortion, coercion, or fear of future
retribution, then a Petition may be filed in the County Court of Common Pleas for
an order granting access to the financial records of the Principal held by the Agent
under 20 Pa. C.S.A. §5604(d), see 35 P.S. §10225.304(d) and (h).

Under the Older Adult Protective Services Act, our General Assembly has
declared (35 P.S. §10225.102) that older adults who lack the capacity to protect
themselves and are at imminent rick of abuse, neglect, {inancial exploitation or
abandonment shall have access to and be provided with services needed to prevent
and protect their health, safety and well-being. The Aging Services Network
confinues its efforts to raise public and professional awareness of elder abuse
financial exploitation and remains committed to intervening in the lives of our
older Pennsylvanians in appropriate cases while avoiding unnecessary
infringement of their civil liberties. Our mission is to enhance the lives of
communities, families and older adults — we need you to carry on our mission.
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‘scams’

Profiles of Elder Abuse Victims and Scammers

A recent study by the American Association of Retired Persons (AARP) highlighted
characteristics of people older than 50 that make them easy targets for financial abuse. In
general, they: expect honesty in the marketplace, are less likely to take action when
defrauded, and are less knowledgeable about their rights in an increasingly complex
marketplace. And as pedple over 50 are more likely to be home than their younger
neighbors, they are often within easy reach of devious telemarketers and home solicitors.

Scammers target elders that they perceive to be wvulnerable -- those that are isolated,
lonely, physically or mentally disabled, unfamiliar with handling their own finances, or
have recently lost a spouse.

The scam artists often pose as ftrustworthy helpers. They can be strangers, such as
telemarketers and tradespeople, or have a relationship with the targeted victim, such as
friends, family members, doctors, lawyers, accountants, and paid or volunteer caregivers.
Abusers who are family members often have money troubles that may be made worse by
unemployment, gambling, or substance abuse problems.

Elder financial abuse scammers can be tough to catch. Many scammers have paperwork
that appears to give them legal authority to act -- including powers of attomey,
authorizing signature cards, and wvehicle pink slips. Some work at a bank or other
financial institution and have infricate ways of hiding their tracks by manipulating
electronic records and such.

Common Financial Scams

Financial scams perpetrated against older people include a broad range of conduct - from
outright taking of money or property to forging a signature on a legal document, such as a
will or deed, to getting paid for care, products, or services and then not providing them.

Keep an eye out for these common scams:

Telemarketing or mail fraud. The U.S. Department of Justice estimates that dishonest
telemarketers take in an estimated $40 billion each vyear, bilking one in six American
consumers -- and the AARP claims that about 8§0% of them are 50 or older. Scammers
use the phone to conduct investment and credit card fraud, lottery scams, and identity
theft. Scammers also use the phone to sell seniors goods that either never arrive or are
worthless junk.




Getting unauthorized access to fumds. In "Sweetheart Scams," alleged suitors woo
older people, convincing them that love and care are their motivations for being included
on bank accounts or property deeds; the suitors usually disappear along with the property.

Charging excessive amounts of money. Smooth-talking scammers first convince seniors
that they need some goods or services, then seriously overcharge them -- often hiding the
high cost in extravagant schemes involving interest and installment payments. This tactic
is often used for products that many older people might find essential to their quality of
tife, such as hearing aids and safety alert devices.

Seliing bogus items. Among the most egregious of false sales ploys is dubbed "Rock ma
Box." In them, a senior is sweet-talked into buying an item, such as a new color
television, at a bargain price, that comes in a box that's suspiciously sealed. What the box
actually contains is a well-padded rock. '

Getting money or property through undue influence or fraud. Many seniors have
been duped into parting with their homes or other property because a scammer convinces
them it is for their own good. In one infamous case, three officials from the Detroit-based
Guardian Inc. were found guilty of embezzlement and fraud after seliing a client's house
for $500 -- to the mother of a company officer. The company also collected excessive
fees from its wards, sometimes as high as 70 percent of their Social Security checks.

randulent egal documents. Many scammers cloak their actions in legal authority,
procuring a power of attorney or will or other legal document giving them access o a
sepior's property. They get sentors to sign these documents by lymng to, intimidating, or
threatening the seniors.

Making pigeon drops. In a typical pigeon drop, two suspects approach an older person --
often in a retail shopping area or near an ATM machine -- and claim they have just found
a package or wallet containing a large amount of money. One of the suspects volunteers
to check with a "boss" offsite to get advice on what to do with the found money, then
reports that it came from an illegal source such as gambling or narcoucs.

The scammers offer to split the money -- but only after the older person shows "good
faith" by producing money of his or her own. When the scammers send the senior to the
"boss" to get the promised share of the money, the senior discovers that there is no boss
and the suspects have disappeared.

Faking an injury scenario. In this situation, a scammer claims to have a connection to
law enforcement and tells an elder that a child or other close family member has been
seriously injured or is in jail. The scammer then convinces the senior to give him or her
money for medical treatment or bail.

Offering false prizes. A good example of this is the "You have won the lottery”" scam
operating out of Canada. In this scam, thousands of older people were bilked mnto
believing they became wealthy overnight, but had to wire money in "fees and taxes"
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before they could collect the grand prize. In a joint crackdown, the U.S. Attorney General
and the Solicitor General of Canada estimated the take from this mass-marketing fraud to
be about $1 billion a year.

In another version of this scam, con artists tell an elder that he or she has just won a huge
cash prize, but needs to send in some money -- usually i money orders - to free it up
from customs officials.

Doing unsolicited home repair work. Typically working in teams of two or more,
scammers scour neighborhoods with a high concentration of older residents, or even track
recent widows and widowers through obituaries and death notices, then appear on their
doorsteps claiming to spot something in need of fixing -- a hole in the roof or clogged
drainpipe, for example.

The scammers demand payment up front, and then often claim that their imitial
investigation reveals a more serious problem, with a more expensive solution. The
"work" they do is unlicensed and often shoddy, such as applying paint to a roof to make it
appear as if it has been tangibly fixed.

In a twist on this scam, one alleged worker might distract the elder while another enters
the house to steal money and other valuables.

Caveat: Look out for certain factors that may indicate that a loved one is a likely target -
of financial abuse. Of course, no single sign is conclusive proof, but staying aware will
help you avoid or limit the fallout if there are any problems.

s Unusual or large withdrawals or fransfers from bank accounts, or large credit card
charges that the older person can't explain.
e Checks that are missing or inchide suspicious signatures.

¢ An individual who suddenly forms a close relationship with the older person.
getting easy access to his or her home, money, and other propery.

= Newly executed documents, such as a will or power of attorney, that the older
person doesn't seem to understand.

e Changes in account beneficiaries or authorized signers.
« A large number of unpaid bills.
= Missing property.

« Entry forms and prizes from contests, and payments made for "free”" vacations or
other merchandise. '

« Untreated physical or mental problems, including a dramatic change in mood or
disposition, or other evidence of substandard care.

&«  Sudden social isolation.
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Financial scams targeting semiors have become so prevalent that they’re now
considered “the crime of the 21st century.”

Scams also often go unreported or can be difficult to prosecute, so they’re considered a
“low-risk” crime. However, they’re devastating to many older adults and can leave them
in a very vulnerable position with little time to recoup their losses.

It’s not just wealthy seniors who are targeted. Low-income older adults are also at risk of
financial abuse. And it’s not always strangers who perpetrate these crimes. Over 90% of
all reported elder abuse is committed by an older person’s own family members, most
often their adult children, followed by grandchildren, nicces and nephews, and others.

..... potential scams:

I. Medicare/health insurance scams

Every U.S. citizen or permanent resident over age 65 qualifies for Medicare, so there is
rarely any need for a scam artist to research what private health insurance company older
people have in order to scam them out of some money.

In these types of scams, perpetrators may pose as a Medicare representative to get older
people to give them their personal information, or they will provide bogus services for
elderly people at makeshift mobile clinics, then use the personal information they provide
to bill Medicare and pocket the money.

2. Counterfeit prescription drugs

Most commonly, counterfeit drug scams operate on the Infermet, where seniors
increasingly go to find better prices on specialized medications.

The danger 1s that besides paying money for something that will not-help a person’s
medical condition, victims may purchase unsafe substances that can inflict even more
harm. This scam can be as hard on the body as it is on the wallet.

3. Funeral & cemetery scams
The FBI warns about two types of funeral and cemetery fraud perpetrated on seniors.

In one approach, scammers read obituaries and call or attend the funeral service of a
complete stranger to take advantage of the grieving widow or widower. Claiming the
deceased had an outstanding debt with them, scammers will try to extort money from
relatives to settle the fake debts.

Another tactic of disreputable funeral homes is to capitalize on family members’
unfamiliarity with the considerable cost of funeral services to add unnecessary charges to
the bill. In one common scam of this type, funeral directors will insist that a casket,
usually one of the most expensive parts of funeral services, is necessary even when



performing a direct cremation, which can be accomplished with a cardboard casket rather
than an expensive display or burial casket.

4. Fraudulent anti-aging products

In a society bombarded with images of the young and beautiful, it’s not surprising that
some older people feel the need to conceal their age in order o participate more fully in
social circles and the workplace. After all, 60 is the new 40, right?

It is in this spirit that many older Americans seek out new treatments and medications to
maintain a youthful appearance, putting them at risk of scammers. Whether it’s fake
Botox like the one in Arizona that netted its distributors (who were convicted and jailed
i 2006) $1.5 million in barely a year, or completely bogus homeopathic remedies that do
absolutely nothing, there 1s money in the anti-aging business.

Botox scams are particularly unsetiling, as renegade labs creating versions of the real
thing may still be working with the root ingredient, botulism neurotoxin, which is one of
the most toxic substances known to science. A bad batch can have health consequences
far beyond wrinkles or drooping neck muscles.

5. Telemarketing/phone scams

Perhaps the most common scheme is when scammers use fake telemarketing calls to prey
on older people, who as a group make twice as many purchases over the phone than the
national average. While the image of the lonely semor citizen with nobody to talk to may
have something to do with this, it is far more likely that older people are more familiar
with shopping over the phone, and therefore might not be fully aware of the risk.

With no face-to-face interaction, and no paper trail, these scams are incredibly hard to
trace. Also, once a successful deal has been made, the buyer’s name is then shared with
similar schemers looking for easy targets, sometimes defrauding the same person
repeatedly.

Examples of telemarketing fraud include:

The pigeon drop

The con artist tells the individual that he/she has found a large sum of money and is
willing to split it if the person will make a “good faith” payment by withdrawing funds
from his/her bank account. Often, a second con artist is involved, posing as a lawyer,
banker, or some other trustworthy stranger.

The fake accident ploy

The con artist gets the victim to wire or send money on the pretext that the person’s child
or another relative is in the hospital and needs the money.

Charity scams
Money is solicited for fake charities. This often occurs subsequent to natural disasters.



6. Internef fraud

While using the Internet is a great skill at any age, the slower speed of adoption among
some older people makes them easier targets for automated Internet scams that are
ubiquitous on the web and email programs. Pop-up browser windows simulating virus-
scanning software will fool victims into either downloading a fake anti-virus program (at
a substantial cost) or an actual virus that will open up whatever information is on the
user’s computer to scammets.

Their unfamiliarity with the less visible aspects of browsing the web (firewalls and built-
in virus protection, for example) make seniors especially susceptible to such traps. One
example includes:

Email/phishing scams

A senior receives email messages that appear to be from a legitimate company or
institution, asking them to “update” or “verify” their personal information. An older adult
receives emails that appear to be from the IRS about a tax refund.

7. Investment schemes

Because many seniors find themselves planning for retirement and managing their
savings once they finish working, a number of investment schemes have been targeted at
seniors looking to safeguard their cash for their later years. From pyramid schemes like
Bernie Madoff’s (which counted a number of senior citizens among its victims) to fables
of a Nigerian prince looking for a partner to claim inheritance money to complex
financial products that many economists don’t even understand, investment schemes have
long been a successful way to take advantage of older people.

8. Homeowner/reverse mortgage scams

Scammers like to take advantage of the fact that many people above a certain age own
their homes, a valuable asset that increases the potential dollar value of a certain scam.

A particularly elaborate property tax scam in the State of California saw fraudsters
sending personalized letters_to different properties apparently on behalf of the County
Assessor’s Office. The letter, made to look official but displaying only public
information, would identify the property’s assessed value and offer the homeowner, for a
fee of course, to arrange for a reassessment of the property’s value and therefore the tax
burden associated with it.

Closely related, the reverse mortgage scam has mushroomed in recent years. With
legitimate reverse mortgages increasing in frequency more than 1,300% between 1999
and 2008, scammers are taking advantage of this new popularity. As opposed to official
refinancing schemes, however, unsecured reverse mortgages can lead property owners to
lose their homes when the perpetrators offer money or a free house somewhere else in
exchange for the title to the property.

9. Sweepstakes and lottery scams

This simple scam is one that many are familiar with, and it capitalizes on the notion that
“there’s no such thing as a free lunch.” Here, scammers inform their mark that they have




won a lottery or sweepstakes of some kind and need to make some sort of payment to
unlock the supposed prize. Often, seniors will be sent a check that they can deposit in
their bank account, knowing that while it shows up in their account immediately, it will
take a few days before the (fake) check is rejected. During that time, the criminals will
quickly collect money for supposed fees or taxes on the prize, which they pocket while
the victim has the “prize money” removed from his or her account as soon as the check
bounces.

10. The grandparent scam

The grandparent scam is so simple and so devious because it uses one of older adults®
most reliable assets, their hearts.

Scammers will place a call to an older person and when the mark picks up, they will say
something along the lines of: “Hi Grandma, do you know who this 1§77 When the
unsuspecting grandparent guesses the name of the grandchild the scammer most sounds
like, the scammer has established a fake identity without having done a lick of
background research.

Once “in,” the fake grandchild will usually ask for money to solve some unexpected
financial problem (overdue rent, payment for car repairs, efc.), to be paid via Western
Union or MoneyGram, which don’t always require 1dentification to collect. At the same
time, the scam artist will beg the grandparent “please don’t tell my parents, they would
kill me.”

While the sums from such a scam are likely to be in the hundreds, the very fact that no
research 1s needed makes this a scam that can be perpetrated over and over at very little
cost to the scammer.




NATIONAL ADULT PROTECTIVE SERVICES ASSOCIATION
Pennsylvania Department of Aging
Tuesday, August 30, 2016: 3:15-4:45 PM

. Title: Pennsylvania Adult Protective Services and Older Adult Protective Services:
Practices and Procedures for Identification and Intervention in cases of Neglect,
Abuse and Financial Exploitation.

. This presentation, or workshop, will consist of an overview of the practices and
procedures involving Pennsylvania Adult Protective Services (APS) and
Pennsylvania Older Adult Protective Services (OAPS), with emphasis on
identification of neglect, abuse and financial exploitation with intervention measures
through civil court actions for necessary emergency involvement, and through the
Incapacitated Persons or Guardianship Law and the Power of Attorney or Fiduciary
Law, with a focus on financial or fraud scams.

. Objectives:

— overview of abuse, neglect and exploitation;

— overview of relevant and applicable Pennsylvania Laws;
— methods of intervention to protect and empower;

— methods to prevent.

. Outline:

Adult Protective Services Act (APSA)

Statutory under 35 P.S. §810210.101, et seq.
http://www.legis.state.pa.us/cfdocs/Legis/L1/uconsCheck.cfm?txtType=HTM&yr
=2010&sessInd=0&smthLwInd=0&act=0070.

Regulatory under 55 Pa. Code Chapter (to be promulgated)

Older Adult Protective Services Act (OAPSA)

Statutory under 35 P.S. §810225.101 et seq
http://www.legis.state.pa.us/cfdocs/Leqis/L1/uconsCheck.cfim?txtType=HTM&yr
=1987&sessInd=0&smthLwInd=0&act=0079.

Regulatory under 6 Pa. Code Chapter 15
http://www.pacode.com/secure/data/006/chapterl5/chap15toc.html

Policy Directives — APS-Department of Human Services and OAPS-Department
of Aging

Emergency Intervention (35 P.S. §10225.307) and Emergency Guardianship
(20 Pa. C.S.A. 85513)

Power of Attorney (20 Pa. C.S.A. 85604(d)) and OAPSA Financial Exploitation

Case Studies


http://www.legis.state.pa.us/cfdocs/Legis/LI/uconsCheck.cfm?txtType=HTM&yr=2010&sessInd=0&smthLwInd=0&act=0070
http://www.legis.state.pa.us/cfdocs/Legis/LI/uconsCheck.cfm?txtType=HTM&yr=2010&sessInd=0&smthLwInd=0&act=0070
http://www.legis.state.pa.us/cfdocs/Legis/LI/uconsCheck.cfm?txtType=HTM&yr=1987&sessInd=0&smthLwInd=0&act=0079
http://www.legis.state.pa.us/cfdocs/Legis/LI/uconsCheck.cfm?txtType=HTM&yr=1987&sessInd=0&smthLwInd=0&act=0079
http://www.pacode.com/secure/data/006/chapter15/chap15toc.html

Scams

Abrogation of OAPSA Section 503(a) under Peake

Tyrone Peake, et al. v. The Commonwealth of Pennsylvania, (Pa. Commw. Ct.,
Dec. 30, 2015, 216 M.D. 2015, Pa. Commw. LEXIS 585)
http://www.pacourts.us/assets/opinions/Commonwealth/out/216 MD15 12-30-

15.pdf?cb=1

Pennsylvania HB 786 proposed amendment to OAPSA
http://www.leqis.state.pa.us/cfdocs/billInfo/billInfo.cfm?sYear=2015&sInd=0&b
ody=H&type=B&bn=0786



http://www.pacourts.us/assets/opinions/Commonwealth/out/216MD15_12-30-15.pdf?cb=1
http://www.pacourts.us/assets/opinions/Commonwealth/out/216MD15_12-30-15.pdf?cb=1
http://www.legis.state.pa.us/cfdocs/billInfo/billInfo.cfm?sYear=2015&sInd=0&body=H&type=B&bn=0786
http://www.legis.state.pa.us/cfdocs/billInfo/billInfo.cfm?sYear=2015&sInd=0&body=H&type=B&bn=0786
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