DEFINITION OF UNDUE INFLUENCE

Probate Code 8§86 and Welfare and Institutions Code §15410.70*

“Undue influence” means excessive persuasion that causes another person to act or refrain from
acting by overcoming that person’s free will and results in inequity. In determining whether a
result was produced by undue influence, all of the following shall be considered**:

Vulnerability of the Influencer’s Actions or tactics Equity of the result
victim apparent authority used by the
influencer
Evidence of Evidence of apparent | Evidence of actions Evidence of the

vulnerability may
include, but is not
limited to, incapacity,
illness, disability,
injury, age,
education, impaired
cognitive function,
emotional distress,
isolation, or
dependency, and
whether the
influencer knew or
should have known
of the alleged
victim’s
vulnerability.

authority may
include, but is not
limited to, status as a
fiduciary, family
member, care
provider, health care
professional, legal
professional, spiritual
adviser, expert, or
other qualification.

or tactics used may
include, but is not
limited to, all of the
following:

a. Controlling
necessaries of life,
medication, the
victim’s interactions
with others, access to
information, or sleep.
b. Use of affection,
intimidation, or
coercion.

c. Initiation of
changes in personal
or property rights, use
of haste or secrecy in
effecting those
changes, effecting
changes at
inappropriate times
and places, and
claims of expertise in
effecting changes.

equity of the result
may include, but is
not limited to, the
economic
consequences to the
victim, any
divergence from the
victim’s prior intent
or course of conduct
or dealing, the
relationship of the
value conveyed to the
appropriateness of the
change in light of the
length and nature of
the relationship.

b. Evidence of an
inequitable result,
without more, is not
sufficient to prove
undue influence.

*Probate Code 8§86 states that “undue influence” has the same meaning as defined in Section
15610.70 of the Welfare and Institutions code. The actual language contained in the chart can be
found in that Welfare and Institutions code.

**Not all four categories are required for a judicial determination of “undue influence”

NOTE: The law was put into chart format for your convenience.
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Good Morning,

I am Mary Joy Quinn.  I am the retired director of San Francisco Probate Court. As part of my work at the court, , I conducted over 5000 conservatorship investigations, many of them which had undue influence as a component.  My background is nursing, psychology, and law.  I’ve been exclusively  involved in the field of aging and the law for over  35 years.  

Today I’ll be talking about undue influence and the screening tool we and our colleagues  have created for Adult Protective Services line personnel.  Our other colleagues on the project are Adria Navarro and Kate Wilber, professors at the  University of Southern California.  The project was funded by the Borchard Foundation Center on Law and Aging.

 The subject of undue influence has historically been  murky and mysterious.  It occurs behind closed doors.  That means that it can be diagnosed only by considering circumstantial evidence including the victim’s vulnerability, the influencer’s power or authority, the tactics that were used and the unfair outcome. 



 


Mary Joy Quinn, MA, RN, LMFT
Withholcling Director, Probate(ret.)

{{ | Information California Superior Court

County of San Francisco
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For copies of the Final Report, CUIST and Instructions for CUIST, go to CEJC website. www.elderjusticecal.org


Exploring Undue Influence

- 2010 Study: Undue Influence: Definitions and
Applications
Wwww.courts.ca.gov/documents/Unduelnfluence.

pdf

- Funded by the Borchard Foundation Center on Law
and Aging

- Several elements
- Conservatorship case reviews (25)

- Law review of California statutory law and case law on
undue influence

- Review of other state laws on undue influence
. Literature review of social services literature
- Focus groups of professionals


Presenter
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We began our work with undue influence in 2008 while I was still at the Probate Court in San Francisco.  In the course of conducting conservatorship investigations, I was intrigued by the criteria for conservatorship of estate, one of which was  “subject to undue influence.  During the project, we learned that the term is mentioned over 20  more times throughout the Probate Code relating to gifts, trusts, and wills.  And yet,  there was no definition of undue influence in the California Probate Code.     

We applied for and were given a grant from the Borchard Foundation Center on Law and Aging to study the phenomenon of undue influence.  Other colleagues were Lisa Nerenberg who did the Literature Review, Eileen Goldman who did the case review and Deana Piazza of the California Administrative Offices of the Courts who provided the research component.  

Because our time is limited today,  I’ll describe only the law review and the literature review.  While all the elements have relevance outside California, those are the elements  that most influenced the development of the new screening tool I’ll describe shortly, the ,California Undue Influence Screening Tool. 

http://www.courts.ca.gov/documents/UndueInfluence.pdf

Soclal and Psychological Literature Perspective

. Coercive persuasion

- Totalitarian regimens

- Prisoners of war

. Cults

- Domestic Violence

- Caregiver

- Hostage situations

- Professionals who exploit
- Con Artists
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Presentation Notes
Psychology, law, criminology victimology, and elder abuse fields
 

Totalitarian regimes control populations
Captors induce prisoners of was to denounce their countries, collaborate with their captors, and turn on fellow prisoners. 
Cults recruit and maintain members
Why victims of domestic violence don’t leave the relationship or take action against their batterers
How caregivers maintain control over those they care for
How hostages bond with their captors
Howprofessions exploit relationships of trust and confidence with clients
How white collar criminal and con artists use manipulation and deception for financial gain.


Common Characteristics

- Characteristics In common
- Victim characteristics
- Influencers’ power
- Improper actions or tactics

- Unfair, improper, “unnatural” or unethical
transactions or outcomes
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As we analyzed the findings from the legal perspective and the literature from the literature from the social services and psychological we realized they had salient features in common.  

Victims:  Problems with insight and judgement, altered states of mind which might be induced, dependent personalities, incapacity from dementia or mental illness, emotional distress which might be induced, physical disabilities.

Influencers:  position of power or authority toward victim.  Formal or informal.  In positions trust and confidence.  Includes spiritual advisers, family, clergy, accountants, real estate agents, psychotherapists, caregivers.

Tactics:  misleading, poisoning other relationships by bad mouthing others,  isolating from information, reinforcing feelings of helplessness.  Act in secrecy, initiate changes in bank accounts, wills, title to property.  Change physician, and other long term professionals.

Unfair, improper, “unnatural” unethical outcomes:  gifts that are not commensurate with length and quality and type of relationships, changes in wills to “new best friends.”  Taking actions that are markedly different from past actions i.e. cutting someone of institution out of their will.  Sexual relations between professionals or caregiver and their clients.
 


2014 California Legislation

New definition of undue influence January 1, 2014

Probate Code 886 and Welfare and Institutions Code
8§ 15610.70

“Undue Influence means excessive persuasion that
causes another person to act or refrain from acting by
overcoming that person’s free will and results In
Inequity.”

Four factors: victim, influencer authority, tactics,
outcome
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On January 1, 2014, the California legislation enacted a new law defining undue influence.    Enumerate the circumstances e.g. judge must consider all four factors, not all four factors required to make determination.  

Designating a new Probate Code section for the definition makes it applicable to all Probate matters, not just conservatorship.  Wills, trusts, gifts and other actions contained in the Probate Code are now subject to this definition.

Placing the definition in the Welfare and Institutions code enables litigators of elder abuse to have, for the first time, a legal definition of undue influence.

In addition to the above statement, law directs judges to consider whether a result was produced by undue influence and to consider 4 areas:  Vulnerability of the Victim, Influencer’s apparent authority, Actions or tactics used by the influencer and the equity of the result.  Not all four categories are required for a judicial determination of undue influence.

You have a one page handout that outlines the new definition and includes the language of the 4 categories.    The new law  modernizes the undue influence definition and takes into account current knowledge about  persuasion and coercion from the social services and psychological l literature.



Developing an Undue Influence Screening Tool

- The 2010 study calls attention to the need for a
screening tool.

- The 2014 legislation made It possible to consider
developing a screening tool because it spelled
out specific factors and behaviors.

- Adult Protective Services (APS) sees the most
undue influence cases.

- We prepared recelved a grant from Borchard
Foundation Center on Law and Aging again to
develop an undue influence screening tool for
APS.
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Who is we?  Lisa Nerenberg, Executive Director of the California Elder Justice Insittue 

Once again, Borchard Foundation Center on Law and Aging  decided to fund our project. For one year.  We received the funds on February 1, 2015 and set to work.





Elements of Study

- Focus Groups with APS Personnel (4)
- Literature Review

- Draft undue influence tool

- Fleld testing of draft tool with APS

- Review of draft tool by experts

- Creation of California Undue Influence Screening Tool

(CUIST) with Instructions
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We started with the Focus Groups.  There were 2 groups in urban areas:  San Francisco County and 2 groups in San Bernardino County for a total of 33 people.  We transcribed the interviews and then analyzed the content for themes in several categories.  Both supervisors and line staff participated.  Lisa will be telling you more about the Focus Groups.  She conducted the Literature Review and will talk about that with you too.

The Draft undue influence tool was developed guided by the new law and the Focus Group statements about what they would like to see in an APS tool and what they didn’t want.  

The same APS staff in the Focus Groups tested the draft tool.  Our four experts reviewed and commented.

We used all that input to develop the California Undue Influence Screening Tool.

I’ll tell you a little more about the feedback from APS and from the experts on the draft tool.


Focus Groups

“the tool would help a lot to organize our thinking and documentation for presenting to the public
guardian or to somebody else.

“It would be great if we had a tool for undue influence that we could fill out for every client that gave us
a score or language suggesting the need to ask specific questions.”

*“...there’s more of a uniform language that we use, that would be very helpful.”

“We already have what we call a RAT, a risk assessment tool, that we use and | can just see it as a part
of that tool.”

“[A] tool that triggers people documenting these four [categories] would be really helpful, I think in the
long run in terms of taking to law enforcement, taking it to your supervisor, explaining why it’s undue
influence.”

“To get people to start ... documenting something in each of the four categories would be helpful...”

What’s challenging is getting other authorities...to actually recognize why it’s such a problem. If
there’s some threshold that can be shown .., then maybe law enforcement will say, this is important



Literature Review

e Draws from earlier study, California’s new statute, other California
statutes, and case law to identify relevant components for a Screening Tool.

* Provides overview of APS practice and screening tools currently used by
APS, highlighting their relevance to undue influence (including tools that
assess for elder financial abuse, cognitive capacity for financial decisions).

* Reviewed Ul screening tools and models used in other settings, including
(SODR)* and guidelines by the International Psychogeriatric Association
Task Force on Testamentary Capacity and Undue Influence, British
Columbia Law Institute.

 Provides a rationale for the development of a Ul screening tool for APS.

* SODR, used primarily in contract law, stands for Susceptibility of the supposed victim, Opportunity for the
exertion of undue influence, Disposition to exert undue influence, and 4) Result of the undue influence)



Literature Review Conclusions

A Tool Is needed that:

* Reflects APS mandates and roles (referrals to PG’s, attorneys,
police, professional associations, and LTC Ombudsman).

* Reflects new statutory definitions of Ul in California.

* Reflects other statutory definitions and criteria suggestive of Ul,
(e.g. California Probate Code 8811 (2-4) that address deficits In
Information processing, reasoning, and ability to modulate mood.

* Considers criteria contained in California Jury Instruction
(CALJIC) No 1.23 for Instructing jurors in criminal cases about
“consent.”



APS Field Testing of the Draft Tool

- Asked Focus Groups participants to complete

the draft tool

- Nineteen people could potentially complete the

survey: they had caseloads.

- Of that number 58% (n=11) completed the

survey for a total of 15 cases.

. Provided comments
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Conducted 8 months after the Focus Groups.  33 people originally but some were administrators and some moved out of the APS unit.

Follow up questions were: How many times did you complete the tool, please provide general feedback, 
Did the tool meet your expectations 90% said yes
Tool clear and easy to complete  90% said yes.
High satisfaction with draft  80%
Felt their input and needs were considered 89%
100% said the tool would increase the of detecting undue influence and that they needed training.
90% said they needed instructions
Most (90%) felt it should be used routinely in APS practice

Comments:  D don’t have time  cases that are relevant, to complete, user friendly, fewer pages, just use on cases where capacity is in question, shouldn’t there be a number ranking to decide if undue influence is present.  


Comments from Experts & APS Administrators

- “l wish I'd had this tool 20 years ago when | was first starting.”
- “The content is “spot on” as to what | see.”

- “Even if you don’t find Ul, (the tool) may get people thinking about undue
Influence.”

- “l would absolutely use the tool as evidence in criminal cases—it would
strengthen the case.”

- “Really Interesting. There will be broad interest in the field of aging.”
- “(The tool) puts parameters on an issue we all need to know more about”.

- “The categories make sense given the literature on undue influence. They
are clear. Everything is there. Succinct. ©

- “(It would) help attorneys present cases by giving them categories to work
from.”
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Positive comments:  Wish I’d had this 20 years ago when I was first starting.”
“The content is “spot on” as to what I see.”
“I would absolutely use the tool as evidence in criminal cases—it would strengthen the case.  
“The categories make sense given the literature on undue influence.  They are clear.  Everything is there.  Succinct.”  
“Having categories helps attorneys make their case by giving them something to work from.”
Need a law in criminal code.  Need to put the term “undue influence” into 
Other groups could benefit from the tool: police officers, attorneys in public and private practice, public guardians, probate court investigators

Other comments:
Terminology:  Need to be clear and non-jargon.  The term cognitive deficits needs to be more descriptive e.g. memory problems.  
Levels of education vary with APS personnel.
Dearth of research on APS line personnel understanding of core concepts and terminology.  
Rating systems in the draft tool need more clarity.
APS line staff may interpret the words differently
Instructions are needed in how to use the tool.  Education will be needed.




Concerns of Experts

Terminology may not be understood by all APS workers, leading to
errors and Inaccuracies in conclusions.

How will the tool be used (can it be subpoenaed or submitted to courts
In petitions for conservatorship)?

Unsubstantiated conclusions may negatively impact outcomes and
reflect poorly on workers & their agencies.

Rating scales based on workers’ impressions may vary, as appraisals of
situations vary.

Further research needed on reliability/validity and extent to which tool
reflects current understanding of undue influence by professional
understanding, courts, and researchers.



Other Groups That Can Benefit

Public officials, including city attorneys, public defenders, district
attorneys, public guardians, and probate court investigators

Private attorneys can use In estate planning

Law enforcement personnel, including police detectives who
Investigate crimes with an eye towards prosecution

Undue influence is not defined in California criminal code,
although “Ul-like” elements are found in jury instruction
(CALJIC) No 1.23, which pertains to consent.



Conclusions

. Research:

- Need additional field testing of tool for reliability/ validity, comprehension by
APS

- Practice:

- Need to develop protocols, forms, & policies by APS managers &
administrators

- Education:

- Training for APS personnel which takes into account different educational
levels. Instructional materials need to be developed.

- Legislation:

- Conservator of person

. Include in California criminal code
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Practice---. Research:  Tool greeted enthusiastically and may have face validity.  Issues: only 15 field testing cases----need more.  Various levels of education with APS personnel (82% of focus groups had master’s degrees)--- be certain language is understood by all.  Need metrics as to how bad the undo influence is.
Practice:  supervisors, managers and administrators will determine the implementation:  when to use, modifications needed, mandatory.
Education:  instructional materials to be developed and instructors found.  Key:  difference between cognitive capacity and relationship to undue influence. The CA CDSS APS liaison will assist in training efforts.  Community groups may want to know.


©Cartoonbank.com

5SS

For God's sake, think! Why 15 he being so nice to you?”



Mrs. D

Mrs. D is a 93-year old, eccentric self-made millionaire who owns several homes and
commercial properties. She has few friends and family but was friendly with two
younger men with whom she’d had prior business dealings (an accountant and a real
estate agent). They encouraged her to finance their investments, sell some of her
property, and make loans to them that they didn’t pay back (Mrs. D had been frugal in
past).

As her health declined, two of the “friends” moved into one of her homes and confined
her to one room behind the garage. They blocked her view to the streets and convinced
her that the noises she heard from outside were the sounds of drug dealers and that it
was dangerous to go out or answer the door. They told callers that Mrs. D was asleep
or unavailable and convinced her that she’d been abandoned by family. They tape
recorded all visitor conversations with Mrs. D.

When a niece visited and learned what was happening, she filed for conservatorship
and made a police report. As the investigations proceeded, the younger men prepped
her for mental status exams and eventually took her to Reno, where she married one of
them. The justice of the peace testified that Mrs. D understood what she was doing.

Use CUIST to look for factors suggestive of undue Influence in each of the 4
categories. What evidence and information is needed to complete the screening tool?
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